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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


I. Whether appellant’s tort claim against the United 
States is barred by 28 U.S.C. § 2401 (b), when the 
alleged tort occurred in May 1960, and appellant filed his 
complaint in September 1967. 

II. Whether appellant’s suit under the Federal Tort 
Claims Act was properly dismissed under 28 U.S.C. 
§ 1402 (b). 

III. Whether appellant is entitled to judicial review 
of a denial of his claim for additional disability benefits 
by the Administrator of Veterans Affairs. 


* This case has not previously been before this Court. 
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pair of surgical clamps or scissors? were left in ap- 
pellant’s abdomen during the course of an operation. The 
clamps were discovered in appellant’s abdomen by a 
civilian physician on July 18, 1960, and they were surg- 
ically removed at the same veterans hospital in North 
Carolina on July 28, 1960 (Cplt. 75). Although the 
record is unclear, it appears that appellant began seeking 
additional compensation from the Veterans Administra- 
tion for alleged injuries caused by these clamps at some 
time subsequent to their removal from his abdomen 
(Cplt. 76). 

Meeting with no success in his effort to obtain an 
increased disability rating of 100% after apparent re- 
valuations and hearings by the Veterans Administration, 
he filed this action in the District Court on September 
19, 1967, under the Federal Tort Claims Act, 28 U.S.C. 
§ 1846 (b). In his complaint he sought compensatory and 
punitive damages in the amount of $250,000. In the 
alternative, he asked the court to “issue a Mandatory 
Injunction directed to the Administrator of Veterans 
Affairs requiring him, in his official capacity, to award 
unto the plaintiff 100% disability benefits from May 19, 
1960,” or “a Declaratory Judgment informing the Ad- 
ministrator of Veterans Affairs that the Veterans Ad- 
ministration should award unto plaintiff 100% disability 
benefits retroactive to May 19, 1960.” (Cplt. 73.) At 
the time of the filing of this complaint, appellant was 
a resident of South Carolina (Cplt. 72). 

On April 9, 1968, appellees moved to dismiss appel- 
lant’s complaint on three grounds: (1) that the alleged 
tort claim was barred by the statute of limitations, 28 
U.S.C. § 2401 (b); (2) that under 28 U.S.C. § 1402 
(b), the complaint was improperly brought in the District 
Court because appellant did not reside in this jurisdiction, 


1 Throughout appellant’s brief in this Court and in his pleadings 
in the trial court, he interchanges “scissors” with “clamps” in his 
references to the foreign body left in his abdomen. For purposes 
of consistency we shall refer to the foreign body as “clamps.” 
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nor did the alleged injury occur here; and (3) that the 
District Court had no jurisdiction to review a compensa- 
tion award by the Veterans Administration under 38 
U.S.C. $211 (a). On May 29, 1968, the Honorable Ed- 
ward M. Curran entered an order dismissing appellant’s 
complaint. 

Appellant filed a notice of appeal on J uly 25, 1968. Soon 
after the docketing of this appeal, appellant filed the 
first of nine motions for extensions of time within which 
to file his brief, none of which were opposed by appellees. 
Appellant’s explanation then (and now) was that ad- 
ditional evidence was being presented to the Veterans 
Administration in an effort to persuade that agency to 
make a more generous level of disability payments to 
appellant. Appellees ultimately moved to dismiss this 
appeal on March16-1972,-on-the ground that appellant 
AG saved to exhaust all of his administrative remedies 
Appellant filed a response, and on June 1, 1972, appellees’ 
motion to dismiss this appeal ‘was denied. 

ARGUMENT 


I. Appellant’s claim is barred by 28 U.S.C. § 2401 (b). 


We note initially that appellant seemingly asserts that 
for some unarticulated reason he cannot “receive sub- 
stantial justice” because the District Judge did not speci- 
fy which of the three grounds presented by appellees in 
their motion to dismiss he relied upon in dismissing ap- 
pellant’s complaint. Appellant is contending, apparently, 
that without such specificity he is unable to pursue this 
appeal effectively. We submit, however, that the trial 
judge correctly dismissed the complaint for any or all 
of the reasons presented by appellees, and that it is ap- 
pellant’s burden in this Court to show that the trial 
judge erred in so ruling. 

The District Court correctly ruled that appellant’s 
suit was barred by 28 U.S.C. § 2401 (b). Congress has 
provided by statute that “[a] tort claim against the 
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United States shall be forever barred unless action is be- 
gun within two years after such claim accrues....” See 
Keleket X-Ray Corp. v. United States, 107 U.S. App. 
D.C. 138, 275 F.2d 167 (1960). The sole basis for ap- 
pellant’s claim is the alleged negligence of the Veterans 
Administration Hospital physicians in leaving the clamps 
within his abdomen during surgery on May 19, 1960. 
Appellant concedes that the “crux of this issue [of when 
the claim accrued] is when the cause of action against 
the Government of the United States arose” (Appellant’s 
Brief, p. 6). He further concedes that “[i]t is clear that 
had the same thing happened to a litigant in a civilian 
hospital which happened to now appellant at the Oteen 
V.A. Hospital, same would have been the classic Mal- 
practice case.” (Appellant’s Brief, p. 9.) The federa 
courts have held that in medical malpractice actions 
against the Government the claim accrues, and the limi- 
tation period begins to run, when the claimant has dis- 
covered, or in the exercise of reasonable diligence should 
have discovered, the acts constituting the alleged 
practice. Toal v. United States, 488 F.2d 222 (2d Cir. 
1971) ; Quinton v. United States, 304 F.2d 234 (5th Cir. 
1962). See also Urie v. Thompson, 387 U.S. 168, 169 
(1949); Brown v. United States, 3538 F.2d 578 (9th 
Cir. 1965); Kossick v. United States, 330 F.2d 983 (2d 
Cir.), cert. denied, 379 U.S. 887 (1964); Hungerford v. 
United States, 307 F.2d 99 (9th Cir. 1962). 

The face of appellant’s complaint itself plainly shows 
that his claim is barred by 28 U.S.C. § 2401 (b). He 
acknowledges that the clamps were left within his abdo- 
men on May 19, 1960; that they were discovered by a 
civilian physician on July 18, 1960; and that they were 
removed on July 23, 1960 (Cplt. §5). There is no al- 
legation by appellant that he was not informed of the 
presence of the clamps in his abdomen or their removal 
therefrom in 1960, or that whatever alleged deleterious 
effect they caused was unknown to him until such time 
as would render timely the filing of his suit seven years 
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after the alleged tort. In fact, he admits his complete 
awareness of the alleged negligence in 1960, and his al- 
leged injuries resulting therefrom, by the statement in 
his brief that he “endeavored from the time of the re- 
movel of the scissors [clamps] from his abdomen (July 
23, 1960) until May 23, 1967, to_obtain Administrative 
Relief by reason of the severe aggravation of nis-comdi= 
tion which resulted from such negligent surgical pro- 
cedures.” (Appellant’s Brief, p. 6.) 

It is therefore clear that his claim was properly dis- 
missed as untimely and barred by the statute of limita- 
tions. His plea that his failure to comply with 28 U.S.C. 
§ 2401 (b) should be excused as an effort to exhaust his 
administrative remedies is without merit and only serves 
to highlight his misconstruction of the statute. He cites no 
authority to support this novel contention, and we sub- 
mit that there is none. Appellant is foreclosed from 
seeking relief by 28 U.S.C. § 2401 (b). 


II. Appellant’s suit was properly dismissed under 
28 U.S.C. § 1402 (b). 


We also maintain that the District Court properly dis- 
missed appellant’s tort claim because of his failure to 
comply with 28 U.S.C. $1402 (b). This statute provides: 


Any civil action on a tort claim against the United 
States under subsection (b) of section 1346 of this 
title may be prosecuted only in the judicial district 
where the plaintiff resides or wherein the act or omis- 
sion complained of occurred. 


The language of the statute is clear and unequivocal. 
Again, the face of the complaint itself clearly demon- 
strates that appellant did not comply with this statute. 
He acknowledged that he was a resident of the State of 
South Carolina at the time he filed suit (Cplt. 72). He 
further acknowledged that the alleged negligence oc- 
curred in North Carolina (Cplt. 75). Clearly, his tort 
claim was not properly brought in this jurisdiction. His 
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professed confusion as to whether he could file anew in 
South Carolina or North Carolina after the dismissal 
(Appellant’s Brief, p. 7) most certainly did not preclude 
such a filing, nor does it warrant reversal of the trial 
judge’s obviously correct dismissal under 28 U.S.C. § 1402 
(b). 

We are frankly unable to comprehend appellant’s last 
contention on this point. He asserts that requiring him 
to file in North Carolina or South Carolina would de- 
prive him of “the aid of our section 306 of Title 11 of 
the District of Columbia Code which enabled counsel for 
now appellant to name the then Administrator of Vet- 
erans Affairs as a defendant.” (Appellant’s Brief, p. 11.) 
Appellee’s research reveals no such code provision. Even 
if such provision exists, however, we fail to perceive 
how it could create an exception to the otherwise plain 
language of 28 U.S.C. $ 1402 (b). 


III. Appellant is not entitled to judicial review of a denial 
of his claim for increased disability compensation 
by the Administrator of Veterans Affairs. 


Appellant’s final contention seems to be that he is 
entitled to some form of declaratory relief that the Ad- 
ministrator of Veterans Affairs improperly denied his 
claim for additional disability compensation. He asserts 
that denial of additional compensation was arbitrary and 
capricious, but he fails to offer any basis for this as- 
sertion other than his general disagreement with the 
ruling. 

Initially we reiterate that this case should be dismissed 
because of appellant’s failure to exhaust his administra- 
tive remedies before seeking judicial review of his denial 
of increased compensatory benefits. The files reflect that 
for almost four years this Court has been repeatedly 
told by appellant that a settlement with the Veterans 
Administration was anticipated and this appeal would 
very possibly become moot. The Government, at appel- 
lant’s suggestion, twice moved for extensions of time 
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for filing appellees’ brief because of the alleged possi- 
bility of a negotiated settlement of appellant’s claim. 

It is elementary that one must exhaust all of his ad- 
ministrative remedies before taking an appeal from an 
agency’s decision to the courts.? Appellant admittedly 
has failed to do so (Appellant’s Brief, pp. 5-6, 12). For 
approximately three and one-half years this appeal has 
been kept alive when it is quite apparent that appellant 
has not received a final adjudication from the Veterans 
Administration. 

This Court has often and consistently held that ad- 
ministrative remedies must be exhausted before judiciai 
relief may be obtained. See, e.g., Sterling Drug, Inc. v. 
FTC, 146 U.S. App. D.C. 237, 249, 450 F.2d 698, 710 
(1971) ; Spanish International Broadcasting Co. v. FCC, 
128 U.S. App. D.C. 93, 102-103, 385 F.2d 615, 624-625 
(1967) ; Braniff Airways, Inc. v. CAB, 79 U.S. App. D.C. 
341, 147 F.2d 152 (1945). In the instant case appellant 
has, for almost four years, unsuccessfully attempted to 
persuade the Veterans Administration to reconsider its 
earlier decision regarding his claim. Since those pro- 
ceedings are still pending, this appeal has been and con- 
tinues to be a “premature interruption of the adminis- 
trative process.” McKart v. United States, 395 U.S. 185, 
193 (1969). Until the Veterans Administration has made 
a final decision, appellant may not request the courts to 
intervene. Accordingly, this appeal should be dismissed. 

In any event, even assuming arguendo that the denial | 
of appellant’s claim for increased disability benefits is 
final and conclusive, that decision is not reviewable in | 
the courts. 38 U.S.C. §211 (a), as amended in 1970, 
provides: 


[T]he decisions of the Administrator on any ques- 
tion of law or fact under any law administered by 
the Veterans’ Administration providing benefits for 


2 See generally 3 K. DAVIS, ADMINISTRATIVE LAW TREATISE ch. 20 
(1958). 
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veterans and their dependents or survivors shall be 
final and conclusive and no other official or any 
court of the United States shall have power or ju- 
risdiction to review any such decision by an action 
in the nature of mandamus or otherwise. 


This statute, we submit, clearly precludes judicial re- 
view of the Administrator’s decisions, It follows that 
this Court and the District Court have no jurisdiction to 
review appellant’s.claim for increased benefits. De Ro- 
dulfa v. United States, — U.S. App. D.C. —, 461 F.2d 
1240, cert. denied, 409 U.S. (October 24, 1972). 
See also De Sibonga v. Administrator of Veterans’ Af- 
fairs, 147 U.S. App. D.C. 370, 458 F.2d 789 (1972); 
Slocumb v. Gray, 86 U.S. App. D.C. 5, 8, 179 F.2d 31, 
34 (1949). 


CONCLUSION 


WHEREFORE, appellees respectfully submit that this 


appeal should be dismissed, or in the alternative that the 
judgment of the District Court shouldbe affirmed. 


HAROLD H. TirTvs, JR., 
United States Attorney. 


JOHN A. TERRY; 
BROUGHTON M. EARNEST, 
GAREY-G. STARK, 
Harry J. McCartHy, 
GREGORY'C. BRADY, 
Assistant United States Attorneys. 
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JURISDICTIONAL STATEMENT 
Appellant filed a Complaint in the United States District 

Court For The District of Columbia, being Civil Action No.2430-'67. 
Said case was dismissed pursuant to Motion supported by Contentions 
of Counsel for now appellees, as set forth hereinbelow. It is 
respectfully submitted that the Jurisdiction of this Honorable 
Court to review the Order of Dismissal in the Court below is based 
upon Section 1291 of Title 28 of the United States Code. 
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Court below as to have been the legal basis for a dismissal. 


STATEMENT AS TO 
PRIOR APPEAL OF 
THIS CASE 


This case has not been appealed heretofore. 


REFERENCES AND RULINGS 


eS 


Only the Ruling of Dismissal dated April 29, 1968 which was 


as follows: NMotion To Dismiss-granted". 


STATEMENT OF THE CASE 


in the case at.bdar in the Court below, then plaintiff, 
now appellant, sued, relying upon the Federal Tort Claims Act and 
naming the United States of America and the then Administrator of 
Veterans Affairs as defendants. The liability of the Administrator 
of the Veterans, Administration was based upon the failure of his subd 
ordinates to have dequately compensated then Plaintiff for surgical 
procedures in the Veterans Administration Hospital at Oteen, North 
Carolina, by which a pair of scissors; had been left in the then 
Plaintiffs abdomen. 

The office of the United States Attorney for the District of 
Columbia prepared and filed a Motion to Dismiss relying upon 5: 


contentions as follows: 


Pirstly, that Section2401(b) Of Title28 of the United States Code 


provides that a Tort claim against the United States Shall be 
forever barred unless action is begun whithin two years after 
such claim accrues. 
Secondly, that Sectionl1402(b)of Title 28 of the United States 
Code provides that any Tort claim against the United States must 
be brought only in the judicial district where the plaintiff 
resides or wherein the acts complained or occured, and, 
Tairdly, that the determinations of the Administrator of Veteran 

fairs are judicially non-reviewable by reason of Section 211 (a) 
Title 38, United States Code. 

Counsel for then plaintiff filed Points and Authorities in 


opposition to the Motion of Dismiss in which legal arguments were 


advanced, as set forth herein below under the heading "ARGUMENT", 

The Motion to Dismiss was granted. After completion of an 
unsucessful Motion for Reconsideration, counsel tor then plaintiff, 
now appellant, wrote to the Chief of the Civil Division of the 
‘Office of the United States Attorney for the District of Columbia, 
seeking information as to the basis of the dismissal, Pursuant to th 
Suggestion of the Chief of the Civil Division, counsel for then 
Plaintiff made verbal inquiry of the Law Clerk for the Chief Judge 
of the United States District Court of the District of Columbia and 
‘was informed that the dismissal was based upon all 3 of the con~ 
ventions of the office of the United States Attorney Tor the 
District of Columbia. : 

The Veterars Administration concedes that the scissors were 
left in now appelant's abdomen, back in 1960, and removed during 
that same year. : | 

The records are clear that now appellant has endeavored to 
ohtain administrative relief from the Veterans Administration Tor thq 
very serious aggrevation of appellants wounds and other World War if 
residual disabilities, which said agerevation was brought about by . 
the negligence on the part of those doctors in said. Veterans Ad- 
ministration Hospital who left the clamps in now appellant's abdomen 

The record is clear that appellant made every, effort to exhaug 
Administrative Remedies and that this Case in the Court below was noi 
filed until now appellant's efforts to obtain Administrative Relief 
had brought appellant to a condition of frustration. This case was 
filed within two years after such discouraging decisions of the 


Board of Veteran Appeals. 


By the most recent decision of the Veterans Administration, 
| : 
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the now appellant nas a combined evaluation of 70% disability 
and has been awarded service connected compensation of $256.00 
per month since April 1, 1968. However, now appellant has 
made it very clear to tne Veterans Administration that his 
disabilities are so severe that now appellant is unable to be 
employed. 


Tne COMPLAINT FOR DAMAGES, MANDATORY INJUNCTION, 
AND/OR FOR DECLARATORY JUDGMENT filed in the Court 


pelow gives a resume of now Appellant's World War II 
a@isabilities, wounds and residual ailments and the aggra- 
vation of same by the surgical clamps having been left in 
now Appellant's abdomen at the Oteen V.A. Hospital on 
May 19, 1960 arid removed July 23, 1960. The award from 
the Veteran's Administration referred to hereinabove’ is 
not the result of or otherwise related to the filing of 


this case. 


ARGUMENT 


| 

It is respectfully submitted that the appellant. cannot 
receive substantial justice so long as a dismissal of his 
case remains,based upon all three of the contentions of 
Counsel for the defendants in the Court Below. 

it is respectfully submitted that appellant cannot 
receive substantial justice if the dismissal of his case 
in the Court Below was based upon the TIME of the filing 
of the Complaint. Now appellant endeavored from the time 
of the removal of the scissors from his abdomen (July 23, 
1960) until May 23, 1967 to obtain Administrative Relief 
by reason of tne severe aggravation of his condition which 
resulted from such negligent surgical procedures. In 
other words, now appellant was engaged from July 23, 1960 
until May 23, 1967 in an effort to obtain Administrative 
Relief and ,thus, he was "Exhausting Administrative 
Remedies". The crux of this issue is WHEN the Cause 
of Action against the Government of the United States 
arose. If-it is held that the Cause of Action arose when 
the surgical clamps were left in now appellant's abdomen, 
the law regarding "Exhausting Administrative Remedies® gives 
defense counsel a "double-edged sword". In view of the 
foregoing, it is respectfully submitted that appellant did not 
receive substantial justice in the Court Below if now 
appellant's case was dismissed by reason of the provisions 
of Section 2401(b) of Title 28 of the United States Code, 
but that, if this be the real basis of the dismissal, appellant 
cannot receive substantial justice unless appellant 48 so informed. 
It is respectfully submitted that if this point is the real 
' basis of the dismissal in the Court Below, this Honorable 
Court should now reverse on the reasoning that it is essential 
that Administrative Remedies be exhausted before a case may be 
filed against the Government or the head of any Branch of 
the RCSA Department. 


It is respectfully submitted that if the real reason: why 
she Complains filed in the Court Below was dismissed was for 
the purpose of agreeing with the contention of the United States 
Attorney to that the provisions of Section 1402 (bd) 
of Title 28 of the United States Code should prevail, the 

most certainly should nave been so informed. This 
in an old fashioned "Voluntary Nom-Suit" 
ut Prejudice" instead of a Dismissal for 


the reason that, if this was the basis of the Dismissal tne 


now appellant most certainly should have been entitled to refile 


a Complaint in a United States District Court in South Cerolina or 


North Carolina. It is respectfully submitted that now appellant 
cannot have substantial justice unless the Court Below inform 
appellant of the legal significance of this contention of the 


United States Attorney. 


+ is respectfully submitted that, if the real reason for 
the dismissal of this case in tne Court Below was the contention 
the United States Attorney to the effect that Section 211(a) 
Title 38 of the United States Code gives a "Absolute Power" 
the Administrator of the Veteran's Administration and that his 
decisions ( or those of his sub-ordinates for which he is officially 
responsible) are not judicially reviewable, appellant was certainly 


deprived of substantial justice. 


The contention of the United States Attorney to the 
effect that the Administrator of Veteran's Affairs has an 
absolute discretion presents a etpaaton in which interpreta= 
tion of a Statute is in conflict with principles established 
by stare decisis, through the years, sometimes ardently 
adhered to and sometimes not taken too seriously by the 
Courts. The principles are that Courts will take jurisdiction 
and will grant relief to an individual who has been hurt by 
reason of the Head of a Branch of the Executive Department 
having failed to comply with elementary standards of fair Play 
or having acted in such an arbitrary and capricious manner as 
to have abused the discretion in him reposed. Such action is 
of course, normally that. of the subordinate of the Head of 
the Branch for which he is or should be responsible. Said cases 
are as follows: : 
Philadelphia Co. v. Henry L. Stimson, 223 U.S. 60l 


Lloyd Sabando Societa Anenima Per Azione ve Elting, 
Collector of Customs, 287 U.S. 329 


Dismuke v. United States, 297 U.S. 167 
Gadsden v. United States, 111 C. Cls. 489 


It is respectfully submitted that if the Head of a 


Government Department nas absolute power, same should 
be recognized as an exception ( when the Statute so provides) 
to the principles of Law set forth hereinabove. Furthermore, 
38 USC 211 (a) takes agency actionwithin the Veteran's 


Administration out of Administrative Procedures Act at the 
application of an aggrieved citizen. It is respectfully 
submitted that if this Honorable Court agrees with the 
principles of law set forth hereinabove, it follows that 
such Statute should not override the cases which established 
the principles as staré decisis. 

It is respectfully submitted that it now seems to be 
appropriate to point out that the Complaint filed in the 
Court Below included a prayer for relief by Declaratory 
Judgment. It is clear that had the same thing happened to 
@ litigant in a civilian Hospital which happened to now 
appellant at the Oteen V.A. Hospital, same would have 
become the classic Malpractice case. It is respectfully 
submitted that now appellant was, at least, entitled 
as a matter of substantial justice, to have the Court 
Below ( or,if the dismissal were on the basis of the 
Court Below having been the wrong forum, to have the 
approprate United States District Court in South Carolina 
Or North Carolina) point out that the Veteran's Administration 
SHOULD grant unto now appellant an award which would be 
consistent with tne severe aggravation of now appellant's 
combat wounds and service connected disabilities by reason 


of the negligent surgical procedure which is the basis of 


the Complaint filed in the Court Below. Evidence of the 


“he 


presence -of the scissors in now appellant's abdomen bee not been 
introduced, but the fact is not only conceded for purposes of the 
Motion to Dismiss in the Court Below but is beyond dispute. 

t now becomes necessary, in the interest of sare cantie 


justice to the now appellant,to point out the inconsistency of dismissal 
on all three grounds relied upon by the United States Attorney. 


It is respectfully submitted that 4f this case was dismissed in 

the Court Below by reason of the Court Below being the wrong forun, 
the points regarding failure -tohave filed the case in a timely manner 
and the point regarding the Absolute Power of the Administrator or 
Veteran's Affairs became irrelevant. Similarly, if the real basis 

of the dismissal was either of the other two contentions of the 
United States Attorney, the acceptance by the Court Belo of eitner 


of said other contentions would have rendered the remaining two 


contentions as irrelevant. 


It also becomes necessary to point out that the now appellant, 


in the interest of substantial justice, should have been allowed 


to introduce evidence whereby to prove that he is unable to be 
employed so that same could have been the basis of, at least, 

a Declaratory Judgment in the Court Below. Based upon such evidence 
and the undisputed facts as to the scissors and now appellant's 


yesiduals of World War II wounds and disabilities, the Court Below 


should have, it is respectfully submitted, determined 
whether or not’the subordinates of the Administrator 
Veteran's Affairs ( acting for him) failed to meet 


elementary standards of fair play. 


CONCLUSION 


The inconsistencies which are involved in the Dismissal 


of the case now on appeal based upon all three grounds relied 
upon by the United States Attorney in the Court Below have been 
pointed out in the ARGUMENT hereinabowe. Each of the points 
relied upon by counsel for defendants in the Court Below has 


been analyzed witn regard to the legal merit of each such point. 


If this case had: been filed in a United States District Court 

in South Carolina or North Carolina,initially, counsel for 
Plaintiff in such Court would not have had the aid of our 

_ Section 306 of Title 11 of the District of Columbia Code which 
enabled counsel for now appellant to name the then Administrator 


of Veteran's Affairs as a defendant. This should, it is 


respectfully submitted, have taken this case, in the Court Below, 


out of the provisions of Section 1402(b) of Title 28 of 


the United States Code. However, if this was the real basis 
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for the dismissal of this case in the Court Below, substan- 


tial justice requires that same should be clarified so 
that suit may be filed in the appropriate. United States 
District Court.in.either such State. | | 

It is respectfully submitted that, in any event, 
substantial justice requires that the Court Below be required 
to specify the real basis of the a@ismissal ( in other words, 
which of the three contentions of the United States Attorney 
really prevailed) so that ( unless Administrative Relief, 
meanwhile, should render the issues of this case substantially 


moot) the legal issue which was the real basis of the dismissal 


of this case, may be appropriately litigated. 


| 
ESPECTFULLY SUBMITTED 


» Ve 
611 Freudbérg Building 
4201 Conriecticut Avenue,N.W. 
Washington,D.C. 20008 | - 
Telephone- 244-3110 | 
tcorney for Appellant 
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Counsel, Veterans Administration, Washingtoné/p.C. 20420, (both) 
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